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October 23, 2007 
MEMO 
To: Board of Directors, HBA of SC 
From:  Board of Directors, HBA of Greenville 
Re: State Legislative Agenda Recommendation 
 
The Home Builders Association of Greenville recommends that the following two issues be 
included on the state association’s agenda: 
 

1. Amend the Comprehensive Planning Act to address abuses by local government in the 
area of moratoria, adequate public facilities ordinances, and consideration of affordable 
housing needs. 

2. Amend the Development Agreement Act to require that all exactions required in the 
agreement are subject to, and in compliance with, the Development Impact Fee Act. 

 
Below is a description of each issue for your information. 
 
Development Agreement Act 
 
Objective 
The Development Agreement Act, Title 6, Chapter 31, of the South Carolina Code of Laws, 
provides that a developer and local governing body may enter into a binding voluntary 
agreement for conditions of approval of any development 25 acres or larger.  While the act is 
voluntary, counties and municipalities have begun drafting model development agreements that 
bind developers to certain conditions in order to receive approval for their development projects.  
Local governments have begun requiring developers to sign these agreements as a condition of 
approval of their developments.  The most significant of these is substantial cash payments for 
various public facilities outside of the limitations of the Development Impact Fee Act (Title 6, 
Chapter 1, Article 9). 
 
Bill Specifics 
Amend the Development Agreement Act to require that all exactions required in the agreement 
are subject to, and in compliance with, the Development Impact Fee Act. 
 
Comprehensive Planning Act Bill Description 
 
Objective 
The objective is to provide a more specific and narrow delegation of land use regulatory power to local 
governments that sets clear limits on the exercise of planning and regulatory powers as well as providing 
additional regulatory tools that support Smart Growth objectives. Any expansion of local government 
powers should be balanced with appropriate and reasonable limits on those powers.  This is to ensure that 
the Comprehensive Planning Act will encourage planning for Smart Growth and further ensure that local 
comprehensive plans duly prepared and adopted under the Act will be respected and consistently followed 
in the exercise of land use decision-making by local authorities. 
 
Bill Specifics 
The new legislation should address the following issues: 
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1. Analysis of effects on affordable housing.  Local authorities should be aware of the effects of 
their plans and regulations on housing affordability.  To this end, the legislation should require 
local government to conduct an analysis of the effect on the ability of the private sector to provide 
housing that is affordable and appropriate to the needs of the existing and projected population 
for any of the following proposed actions:  adoption of  a new or substantially revised 
comprehensive plan, adoption of any subsequent ordinances that implement the plan, including 
zoning and subdivision ordinances, tree ordinances, and development standards regulations.   

2. Consistency.  A local government proposing to adopt regulations or ordinances addressing land 
use, public facilities, subdivision of land, infrastructure finance, or resource protection should be 
required to perform an analysis to demonstrate how the proposed ordinance or regulatory scheme 
is consistent with the comprehensive plan.   

3. Presumption of entitlement to approval.  Any piecemeal zoning change, subdivision proposal, 
or other individual land use approval application that is consistent with the comprehensive plan 
should be presumed under the law to be entitled to approval.  The burden of proof should be on 
the government to show why such an application should be denied.  If such application is denied, 
the government must make a written report giving the reasons for its denial and make a finding 
that the application is not consistent with the comprehensive plan, or if it is consistent, provide a 
specific justification of the denial that must cite a threat to public health or safety.   

4. Adequate Public Facilities – Legislation should restrict and limit the power of local government 
to deny permits based on inadequate public facilities.  This power should be limited to a specific 
list of public facilities, including water and sewer but not schools.  In addition, in order to adopt 
such an ordinance, a local government must first identify specific capital projects to correct 
facility deficiencies, include these projects in its CIP, identify a funding source and schedule for 
correcting the deficiencies by a date certain.  The legislation should provide for the sun setting of 
APF ordinances where deficiencies are not corrected per schedule. 

5. Moratoria.  Legislation should restrict development moratoria to cases involving public health 
and safety.  It should forbid moratoria pending adoption of new comprehensive plans or land use 
regulations.  Moratoria should be limited in any case to 90 days duration with a single renewal by 
formal legislative act and finding of imminent threat to public health or safety.   

6. Smart Growth Zoning Techniques.  Legislation to specifically enable form-based zoning codes 
and to require the option of cluster zoning in all residential zoning districts.   Also require 
inclusion of a parallel Traditional Neighborhood Design (or more generic reference) track or 
option in the zoning ordinance for mixed use development.  To be accompanied by a list of 
legislative findings supporting these requirements.  In addition, the bill will limit the use of 
inclusionary zoning and instead place the burden on local government to insure that adequate 
housing choices are available by designating in their comprehensive plan areas where various 
housing types, including affordable housing, will be encouraged. 

7. Nonconforming Uses.  Legislation should provide for continuation/rehabilitation of 
nonconforming uses and structures under a reasonable set of circumstances that protect the 
investment of the property owner. 

8. Vested Rights.  Legislation to provide for early vesting of rights with a “bright-line” test for 
when development rights are vested.  Vesting should occur after concept plan approval but well 
in advance of building permit issuance.  Also to consider vesting of rights for long-term multi-
phase projects. 

9. Infrastructure Development Act – Fold this act into new comprehensive planning act, clarify 
role of COGs (see No. 5 above), and establish individual infrastructure plans as secondary to the 
overall comprehensive plan objectives. 

10. Affordable Housing.  Legislation to require that local comprehensive plans address affordable 
housing, an appropriate definition of affordable housing, and priority areas for affordable 
housing.  Consultant should suggest ways to ensure that local governments do not exclude 
affordable housing through land use regulations.  In addition, consultant should suggest 
incentives for encouraging affordable housing that do not involve price or rent controls. 


