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April 23, 2009 
 
 
Mr. Mark Nix 
Home Builders Association of South Carolina 
1419 Pendleton Street 
Columbia, South Carolina  29201 
 
Dear Mark: 
 
Legislation has been introduced, S.494, that allows local government to limit development of real 
property that previously has been farmed for timber.  The bill allows local government to prohibit 
development of land harvested of its timber for a period of three years, and in some cases five 
years. 
 
The Home Builders Association of South Carolina should oppose this bill for the following 
reasons: 
 
Prohibiting development of land, for any reason, even for a specified period of time, constitutes a 
regulatory taking.  Local ordinances that impose such a limit on development are subject to legal 
challenge unless there is a legitimate health, safety, or welfare reason to limit the development.  
Authorizing such a provision in statute would require a developer, when challenging such a 
taking in court, to litigate this legislation as well, adding an unnecessary burden on the industry.  
It also would add the S.C. General Assembly’s blessing to a regulatory taking.  We note that the 
HBASC Legislative Agenda includes a provision to limit regulatory takings through legislation.  
This legislation is contrary to that standing position of the association. 
 
Adding such a provision to the statute, while well meaning and intended to limit local 
government, will actually lend a legislative blessing to ordinances that limit development.  The 
end result will be that many jurisdictions will see this statute as a minimum standard for their tree 
ordinances.  Tree ordinances are a local matter that should be left to the local associations to 
negotiate with local government, and not be legislated unless that legislation prohibits the action 
which the bill is only intended to limit. 
 
The HBA of Greenville, like many HBAs, has worked diligently with local government to adopt 
tree ordinances that are legal and enforceable.  To date there are no ordinances in our jurisdiction 
that limit development after timber is harvested.  Development must simply comply with the 
density and planting requirements of the ordinance.  From our point of view, this ordinance is a 
solution looking for a problem. 



 
Note also that it is disappointing that the first indication that we had that this bill is in play was 
when we read about it in the Legislative Letter on April 3.  The bill was introduced on February 
26.  In the interim, the HBA staff negotiated a compromise on this bill that was not, as far as we 
can tell, discussed by the Legislative Committee.  It is crucial that HBASC establish a process for 
vetting legislation with the input of a broad cross section of members so that these problems do 
not persist.  We understand that there are situations when time is of the essence.  A process also 
should be in place where a small team of association leaders review and provide guidance on 
legislation in the absence of a full vetting of legislation by the Legislative Committee.  Attached 
is a process that the HBA of Greenville uses for that purpose. 
 
We remind HBASC leadership, however, that the association has a position opposing regulatory 
takings.  It should have been clear to all involved that S.494 was contrary to that position. 
 
S.494 should be opposed unless it actually prohibits the action it is attempting to limit. 
 
Sincerely, 
 
 
Michael Dey 
Executive Vice President 
 


